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LYNCH, Circuit Judge. Plaintiffs are active-duty nenbers

of the mlitary, parents of mlitary personnel, and nenbers of the
U S. House of Representatives.! They filed a conplaint in district
court seeking a prelimnary injunction to prevent the defendants,

Presi dent George W Bush and Secretary of Defense Donal d Runsfel d,

frominitiating a war against Iraq. They assert that such an
action would violate the Constitution. The district court
dism ssed the suit, and plaintiffs appeal. W affirm the
di sm ssal

In QOctober 2002, Congress passed the Authorization for
Use of MIlitary Force Agai nst Iraqg Resol ution of 2002 (the " Cctober
Resol ution"), Pub L. No. 107-243, 116 Stat. 1498. Plaintiffs argue
that the October Resolution is constitutionally inadequate to
authorize the mlitary offensive that defendants are now pl anni ng
agai nst Iraq. See U S Const. art. I, 8 8, cl. 11 (granting
Congress the power "[t]o declare war"). They base this argunent on
two theories. They argue that Congress and the President are in
collision -- that the President is about to act in violation of the

Cct ober Resol ution. They also argue that Congress and the

! The mlitary personnel and sone of the parents are
proceedi ng under pseudonyns, pursuant to an order by the district
court that is not before us. The menbers of the House of
Representatives are John Conyers, Dennis Kucinich, Jesse Jackson,
Jr., Sheila Jackson Lee, Jim MDernott, José E. Serrano, Danny K
Davis, Maurice D. Hinchey, Carolyn Kilpatrick, Pete Stark, Diane
Wat son, and Lynn C. Wol sey. W also acknow edge the assistance
provi ded by ami cus curiae on behalf of the plaintiffs.
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President are in collusion -- that Congress has handed over to the
President its exclusive power to declare war.

In either case, plaintiffs argue, judicial intervention
is necessary to preserve the principle of separation of powers
whi ch undergirds our constitutional structure. Only the judiciary,
they argue, has the constitutionally assigned role and the
institutional conpetence to police the boundaries of the
constitutional mandates given to the ot her branches: Congress al one
has the authority to declare war and the President al one has the
authority to nake war.

The plaintiffs argue that inportant and increasingly
vital interests are served by the requirenent that it be Congress

whi ch deci des whether to declare war. Quoting Thonas Jefferson,

they argue that congressional involvenent wll slow the "dogs of
war"; that Congress, the voice of the people, should nmake this
nonentous decision, one which wll cost lives; and that

congressional support is needed to ensure that the country is
behind the war, a key elenent in any victory. They al so argue
t hat, absent an attack on this country or our allies, congressional
i nvol venent nust come prior to war, because once war has started,
Congress is in an unconfortable default position where the use of
its appropriations powers to cut short any war is an inadequate

remedy.



The def endants are equal | y el oquent about the i npropriety
of judicial intrusion into the "extraordinarily delicate foreign
affairs and mlitary cal culus, one that could be fatally upset by
judicial interference.” Such intervention would be all the worse
here, defendants say, because Congress and the President are in
accord as to the threat to the nation and the legitimcy of a
mlitary response to that threat.

The case before us is a sonber and wei ghty one. W have
considered these inportant concerns carefully, and we have
concl uded that the circunstances call for judicial restraint. The
theory of collision between the | egislative and executive branches
is not suitable for judicial review, because there is not a ripe
di spute concerning the President's acts and the requi renents of the
Cct ober Resol ution passed by Congress. By contrast, the theory of
collusion, by its nature, assunmes no conflict between the political
branches, but rather a willing abdi cati on of congressi onal power to
an enbol dened and enl arged presidency. That theory is not fit for
judicial review for a different, but related, reason: Plaintiffs'
claim that Congress and the President have transgressed the
boundaries of their shared war powers, as demarcated by the
Constitution, is presently insufficient to present a justiciable
i ssue. Conmon to both is our assessment that, before courts
adj udi cate a case involving the war powers allocated to the two

political branches, they nust be presented with a case or



controversy that clearly raises the specter of undermning the
constitutional structure.?
l.

Tensi ons between the United States and Iraq have been
high at |east since Iraq invaded nei ghboring Kuwait in 1990. In
1991, the United States led an international coalition in the
Persian Gulf War, which drove Iragi forces from Kuwait. Bef or e
that conflict, Congress passed a resolution quite simlar to the
Oct ober Resolution. See Pub. L. No. 102-1, 105 Stat. 3 (1991). As
part of the ceasefire ending the Gulf War, lraq agreed to United
Nations Security Council Resolution 687, which required that Iraq
end t he devel opnent of nucl ear, biological, and chem cal weapons,
destroy all existing weapons of this sort and their delivery
systens, and allow United Nations weapons inspections to confirm
its conpliance with these terns. See S.C. Res. 687, U N SCOR
46th Sess., 2981st ntg., UN Doc. S/RES/ 687 (1991). Since that
time, lraq has repeatedly been in breach of this agreenent by,
anong ot her things, bl ocking i nspections and hi di ng banned weapons.
I rag ended cooperation with the weapons i nspection programin 1998.

Since 1991, the United States and ot her nati ons have enforced a no-

2 W do not reach all the issues <concerning the
justiciability of the case, including the question of the parties
standing. There is no required sequence to the consideration of
the various non-nerits issues presented here. See Ruhrgas AG v.
Marathon G| Co., 526 U S. 574, 584-85 (1999); In re M ddlesex
Power Equip. & Marine, Inc., 292 F.3d 61, 66 n.1 (1st Cr. 2002).
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fly zone near the Kuwaiti border and on several occasions have
| aunched m ssile strikes against Iraqg.

Congress has been engaged in the Anerican response to
I ragi nonconpliance throughout this period. It was well-inforned
about ongoing American mlitary activities, enforcenent of the no-
fly zone, and the mssile strikes. In 1998, Congress passed a
joint resolution which chronicled Iragi nonconpliance and decl ared
that "the Governnent of Irag is in material and unacceptabl e breach
of its international obligations, and therefore the President is
urged to take appropriate action, in accordance wth the
Constitution and relevant |laws of the United States, to bring Iraq
into conpliance with its international obligations.” Pub. L. No.
105-235, 112 Stat. 1538, 1541 (1998). Later that year, Congress
al so passed the Iraq Liberation Act of 1998, Pub. L. No. 105-338,
112 Stat. 3178. This statute authorized assistance, including
mlitary equi pnent and training, for "lIraqgi denocratic opposition
organi zations," and declared that it should be United States policy
to renove Iraqgi | eader Saddam Hussein frompower. 1d. 88 3, 4, 112
Stat. at 3179.°3

The United Nations has also remamined engaged in the

di spute ever since the Persian Gulf War. It supervised weapons

3 Anot her provision of the Iraqg Li beration Act stated that,
other than the mlitary assistance provision in § 4(a)(2), the Act
shoul d not "be construed to aut horize or otherw se speak to the use
of United States Arnmed Forces.” § 8, 112 Stat. at 3181.
Nonet hel ess, this statute provides inportant context.
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i nspections, supported econom c sanctions against Ilraqg, and,
through the Security Council, repeatedly passed resolutions
declaring that Irag was not fulfilling the conditions of Resol ution
687. On Septenber 12, 2002, President Bush addressed the United
Nati ons General Assenbly. There he called for a renewed effort to
demand Iraqgi disarmanent and indicated that he thought mlitary
force would be necessary if diplomacy continued to fail. In
response, lraq agreed to allow inspectors back into the country,
but it has failed to conply fully with the earlier Security Counci
resol uti ons.

The week after his Septenber 12 speech at the United
Nati ons, President Bush proposed |anguage for a congressional
resol uti on supporting the use of force against Iraq. Detailed and
| engt hy negoti ati ons between and anong congressional |eaders and
t he Adm ni stration hamrered out a revised and nmuch narrower version
of the resolution. The House of Representatives passed this
neasure by a vote of 296 to 133 on Cctober 10, 2002; the Senate
foll owed suit on Cctober 11 by a vote of 77 to 23. The full text
of the COctober Resolution is attached as an appendix to this
opi ni on.

On Novenber 8, 2002, the Security Council passed
Resol ution 1441, which declared that Iragq remained in materia
breach of its obligations and offered "a final opportunity to

conply with its disarmanent obligations.” S.C. Res. 1441, UN



SCOR, 57th Sess., 4644th ntg., U . N. Doc. S/RES/ 687 (2002). It also
noted that "the Council has repeatedly warned lraq that it wll
face serious consequences as a result of its continued violations
of its obligations." Id. In diplomatic parlance, the phrase
"serious consequences" generally refers to mlitary action. More
than 200,000 United States troops are now depl oyed around Iraq

preparing for the possibility of an invasion.

The conplaint was filed, along wth notions for
prelimnary injunction and expedited hearing, on February 13, 2003.
The district court heard oral argunment on February 24 and deni ed
the notion in an order issued that day. The court rel eased a nore

detailed witten opi nion on February 27. See Doe v. Bush, No. 03-

10284, 2003 U.S. Dist. LEXIS 2773 (D. Mass. Feb. 27, 2003).
Plaintiffs appeal ed and this court expedited consideration, hearing
oral argunent on March 4, 2003 and recei ving additional briefing on
March 11. Because the case was dism ssed on a pretrial notion, we
i ndependently review the clains afresh.

.

The Constitution reserves the war powers to the
| egi sl ati ve and executive branches. This court has declined the
invitation to becone involved in such matters once before. Over
thirty years ago, the First Crcuit addressed a war powers case
chal  enging the constitutionality of the Vietnam War on the basis

t hat Congress had not declared war. Mssachusetts v. Laird, 451




F.2d 26 (1st Cr. 1971). The court found that other actions by
Congr ess, such as continued appropriations to fund the war over the
course of six years, id. at 34, provided enough indication of
congressional approval to put the question beyond the reach of
judicial review
The war in Vietnamis a product of the jointly supportive
actions of the two branches to whomthe congeries of the
war powers have been commtted. Because the branches are
not in opposition, there is no necessity of determ ning
boundari es. Shoul d either branch be opposed to the
conti nuance of hostilities, however, and present the
issue inclear terns, a court mght well take a different
view. This question we do not face.
| d. Applying this precedent to the case at hand today, the
district court concluded, "[T]here is a day to day fluidity in the
situation that does not anmpunt to resolute conflict between the
branches -- but that does argue against an uninforned judicial
intervention,"” Doe, 2003 U.S. Dist. LEXIS 2773, at *11. See Drinan

v. N xon, 364 F. Supp. 854, 858 (D. Mass. 1973); see also DaCosta

v. Laird, 471 F.2d 1146, 1157 (2d Gr. 1973); Olando v. Laird, 443

F.2d 1039, 1043 (2d Cir. 1971); cf. United States v. Kin-Hong, 110

F.3d 103, 111 (1st Gr. 1997) (drawing support from politica
guestion doctrine in case where "questions invol ve an eval uati on of
contingent political events").

The lack of a fully devel oped di spute between the two
el ected branches, and the consequent lack of a clearly defined
I ssue, is exactly the type of concern which causes courts to find

a case unripe. In his concurring opinion in Gldwater v. Carter,
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444 U.S. 996 (1979), Justice Powell stated that courts should
decline, on ripeness grounds, to decide "issues affecting the
al l ocati on of power between the President and Congress until the
political branches reach a constitutional inpasse.” [d. at 997
(Powel I, J., concurring). A nunber of courts have adopted Justice
Powel | "s ripeness reasoning in cases involving mlitary powers.

See G eenham Wnen Agai nst Crui se M ssiles v. Reagan, 755 F.2d 34,

37 (2d Cir. 1985) (per curiam; Delluns v. Bush, 752 F. Supp. 1141,

1150 & nn. 23-25 (D.D.C. 1990); see al so Sanchez-Espi nhoza v. Reagan,

770 F.2d 202, 210-11 (D.C. Cir. 1985 (R Gnsburg, J.,
concurring).

Ri peness doctrine involves nore than sinply the ti m ng of
the case. It m xes various nmutually reinforcing constitutional and

prudenti al considerations. See Mangual v. Rotger-Sabat, 317 F.3d

45, 59 (1st Cir. 2003). One such consideration is the need "to
prevent the courts, through avoi dance of premature adjudication,
from entangling thenmselves in abstract disagreenents.” Abbot t

Labs. v. Gardner, 387 U S. 136, 148 (1967). Another is to avoid

unnecessary constitutional decisions. Reg'| Rail Reorganization

Act Cases, 419 U. S. 102, 138 (1974). A third is the recognition
that, by waiting until a case is fully devel oped before deciding
it, courts benefit froma focus sharpened by particular facts. See

Ohio Forestry Ass'n v. Sierra Cub, 523 U.S. 726, 736 (1998). The

case before us raises all three of these concerns.
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These rationales spring, in part, fromthe recognition
that the scope of judicial power is bounded by the Constitution.
"It is aprinciple of first inportance that the federal courts are
courts of limted jurisdiction.™ C A Wight & MK Kane, Law of

Federal Courts 27 (6th ed. 2002). Article Ill of the Constitution

l[imts jurisdiction to "cases" and "controversies," and prudenti al
doctrines may counsel additional restraint.
The ripeness of a dispute is deternmined de novo. Stern

v. US Dst. Court, 214 F.3d 4, 10 (1st Cr. 2000). Ripeness is

dependent on the circunstances of a particular case. See Ernst &

Young v. Depositors Econ. Prot. Corp., 45 F.3d 530, 535 (1st Gr

1995) ("[T]he various integers that enter into the ripeness
equation play out quite differently fromcase to case . . . .").
Two factors are used to evaluate ripeness: "the fitness of the
i ssues for judicial decision and the hardship to the parties of

wi t hhol di ng court consideration.” Abbot Labs., 387 U S. at 149.

Odinarily, both factors nust be present. Ernst & Young, 45 F. 3d

at 535.

The hardship prong of this test is nost likely satisfied
here; the current nobilization already inposes difficulties on the
plaintiff soldiers and fam |y nmenbers, so that they suffer "present

injury froma future contenplated event." Mlnnis-Msenor v. M.

Med. Ctr., 319 F.3d 63, 70 (1st Gr. 2003). Plaintiffs also |ack
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arealistic opportunity to secure conparable relief by bringingthe

action at a later tine. See Chio Forestry, 523 U.S. at 734.¢

The fitness inquiry here presents a greater obstacle.
Fitness "typically invol ves subsidiary queries concerning finality,
definiteness, and the extent to which resolution of the chall enge
depends upon facts that may not yet be sufficiently devel oped.™

Ernst & Young, 45 F.3d at 535. The baseline question is whether

allowng nore tinme for devel opnent of events would "significantly
advance our ability to deal with the legal issues presented [or]

aid us in their resolution.” Duke Power Co. v. Carolina Envtl.

Study G oup, 438 U.S. 59, 82 (1978); see Ohio Forestry, 523 U S

at 737; Regional Rail, 419 U. S. at 144-45; @n Omers' Action

League v. Swift, 284 F.3d 198, 208-09 (1st GCr. 2002); RI1. Ass'n

of Realtors v. Witehouse, 199 F. 3d 26, 34 (1st G r. 1999). "[T]he

guestion of fitness does not pivot solely on whether a court is
capable of resolving a claimintelligently, but also involves an
assessnment of whether it is appropriate for the court to undertake

the task.” Ernst & Young, 45 F.3d at 537. These prudenti al

considerations are particularly strong inthis case, which presents

4 Def endants, citing Ange v. Bush, 752 F. Supp. at 515,
assert that no claimcan ever be ripe until an attack has actually
occurred. We would be reluctant to accept this assertion; it wuld
seemto say that a case cannot be ripe on the basis of reasonably
predictable future injury. This is not the law. "[T]he doctrine
of ripeness . . . asks whether an injury that has not yet happened
is sufficiently likely to happen to warrant judicial review " Gun
Omners' Action League v. Swift, 284 F.3d 198, 205 (1st G r. 2002)
(internal quotation omtted).

-13-



a politically-charged controversy invol ving nonent ous i ssues, both
substantively (war and peace) and constitutionally (the powers of

coequal branches). See Delluns, 752 F. Supp. at 1149.

One thrust of the plaintiffs' argument is that the
COct ober Resolution only pernmits actions sanctioned by the Security
Council.® In plaintiffs' view, the Resolution's authorization is
so narrow that, even with Security Council approval of mlitary
force, Congress would need to pass a new resol ution before United
States participation in an attack on Iraq woul d be constitutional.
At a mninum according to plaintiffs, the OCctober Resolution
authorizes no mlitary action "outside of a United Nations
coalition."

For various reasons, this issue is not fit now for
judicial review For exanple, should there be an attack, Congress
may take sone action imediately. The purported conflict between
the political branches nay di sappear. "[T]hat the future event nay
never cone to pass augurs against a finding of fitness." Mlnnis-
M senor, 319 F.3d at 72.

Many i nportant questions remai h unanswered about whet her

there will be a war, and, if so, under what conditions. Diplomatic

° Plaintiffs argue that 8§ 3(a) of the October Resol ution,
whi ch aut hori zes use of force to "defend the national security of
the United States . . . and . . . enforce all relevant United

Nations Security Council resolutions,” 116 Stat. at 1501, excl udes
any action that is not called for by a Security Council resol ution.
They support their reading by reference to the Oct ober Resolution's
preanble and to | egislative history.
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negotiations, in particular, fluctuate daily. The President has
enphasi zed repeatedly that hostilities still may be averted if Iraq
takes certain actions. The Security Council is now debating the
possibility of passing a new resolution that sets a final deadline
for Iragi conpliance. United Nations weapons inspectors continue
their investigations inside Irag. O her countries ranging from
Canada to Caneroon have reportedly pursued their own proposals to
broker a conprom se. As events unfold, it may becone clear that
di pl omacy has either succeeded or failed decisively. The Security
Council, now divided on the issue, may reach a consensus. To
evaluate this claim now, the court wuld need to pile one
hypot hesis on top of another. W would need to assunme that the
Security Council wll not authorize war, and that the President
wi Il proceed nonetheless. See id. at 72-73 (outlining chain of

uncertain events necessary to nmake case ripe); Ernst & Young, 45

F.3d at 538 (sane).

Thus, even assum ng that plaintiffs correctly interpret
t he commands of the |l egislative branch, it is inpossible to say yet
whet her or not those conmands will be obeyed. As was the situation
in Gldwater, "[i]n the present posture of this case, we do not
know whet her there will ever be an actual confrontation between the
Legi sl ative and Executive Branches." 444 U. S. at 998 (Powell, J.,

concurring).
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Qur analysis is based on ripeness rather than the
political question doctrine.® The political question doctrine --
that courts should not intervene in questions that are the province
of the legislative and executive branches -- is a fanously nurky

one. See E. Chenerinsky, Federal Jurisdiction 82.6, at 144 (3d ed.

1999) ("I n many ways, the political question doctrine is the nost
confusing of the justiciability doctrines."). It has al so been
used fairly infrequently to block judicial review The nodern

definition of the doctrine was established in the | andmark case of

6 Wil e the Suprene Court has not considered a nodern war
powers case, |lower courts have, and they have reached differing
conclusions about the applicability of the political question
doctrine. Conpare, e.q., Canpbell v. dinton, 203 F. 3d 19, 37-41
(D.C. CGr. 2000) (Tatel, J., concurring) (arguing that challenge to
air canpaign in Yugoslavia would not pose a political question);
Berk v. Laird, 429 F.2d 302, 306 (2d Cir. 1970) (holding that
challenge to Vietnam War did not necessarily raise political
question and remandi ng); Dellunms, 752 F. Supp. at 1150 (rejecting
argunent that political question doctrine foreclosed challenge to
Persian Gul f War); with Canpbell, 203 F.3d at 24-28 (Sil berman, J.,
concurring) (arguing that courts |ack manageable standards to
adj udi cate such cases); Holtzman v. Schlesinger, 484 F.2d 1307
1309-11 (2nd CGir. 1973) (challenge to hostilities in Canbodia
rejected as political question); Ange, 752 F. Supp. at 512 (sane
for Persian Qulf War). See generally Laird, 451 F.2d at 29 n.2
(collecting cases); T.M Franck, Political Questions/Judicial
Answers 45-96 (1992) (tracing history of judicial abstention and
| ack thereof in foreign affairs and war powers cases). In sone
rel evant ol der cases, the Suprenme Court did reach the nmerits of
cases concerning war. See The Prize Cases, 67 U S. (2 Black) 635,
670-71 (1862) (finding "legislative sanction"” for Cvil War while
reserving question of whether it was required); Talbot v. Seenan,
5 US. (1 Cranch) 1, 33 (1801) (Marshall, C J.) (finding quasi-war
with France authorized by Congress).
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Baker v. Carr, 369 U S. 186 (1962).7 In the forty years since that

case, the Suprene Court has found a case nonjusticiable on the
basis of the political question doctrine only twice. See N xon v.

United States, 506 U. S. 224, 236 (1993) (Senate procedures for

| npeachnment of a federal judge); Glligan v. Mirgan, 413 U.S. 1, 12
(1973) (training, weaponry, and orders of Chio National Guard).
Qur court has been simlarly sparing in its reliance on the
political question doctrine.?

Utimtely, however, the classificationnnatters | ess than
the principle. |If courts may ever decide whether mlitary action

contravenes congressional authority, they surely cannot do so

! Baker summarized political questions as foll ows:

Prominent on the surface of any case held to involve a
political question is found a textually denonstrable
constitutional commtnent of the issue to a coordinate
political departnent; or alack of judicially discoverabl e and
manageabl e st andards for resolving it; or the inpossibility of
deciding without an initial policy determnation of a kind
clearly for nonjudicial discretion; or the inpossibility of a
court's undertaki ng i ndependent resol uti on wi t hout expressing
| ack of the respect due coordi nate branches of governnent; or
an unusual need for wunquestioning adherence to a political
deci sion already nmade; or the potentiality of enbarrassnent
frommultifarious pronouncenents by vari ous departnents on one
questi on.

ld. at 217.

8 This court has cited the Baker formulation only twce
besi des Massachusetts v. Laird, supra. One case used Baker to
support deference to the Secretary of State in the interpretation
of an extradition treaty. See Kin-Hong, 110 F.3d at 111-12. The
other dism ssed a pro se conplaint objecting to the substance of
Unites States foreign policy. See Eveland v. Dir. of Cent.
Intelligence Agency, 843 F.2d 46, 49 (1st Cir. 1988) (per curiam

-17-



unl ess and until the available facts make it possible to define the
issues with clarity.?®
Il

Plaintiffs' collusiontheory presents different concerns.
We understand plaintiffs to make two distinct argunents as to why
an attack under the Cctober Resolution would be unlawful. The
first argunent, discussed above, is that the October Resol ution
pl aced conditions on the President's authority to order action in
Irag, and that he is preparing to disregard those conditions. The
ot her argunment, our focus now, is that the October Resolution
del egates excessive authority to the President, rendering it
constitutionally inadequate as a vehicle for Congress to "declare

war . "1

o Thi s concl usion does not necessarily nmean that simlar
chal | enges woul d never be ripe for decision before mlitary action
began; we reiterate the case-specific nature of the ripeness
inquiry. Here, too nmany crucial facts are m ssing.

10 The plaintiffs appropriately disavow the formalistic
notion that Congress only authorizes mlitary deploynents if it
states, "W declare war." This has never been the practice and it
was not the understanding of the founders. See J.H Ely, War and
Responsibility 25-26 (1993). Congressional authorization for
mlitary action has often been found in the passage of resol utions
that |acked these "magic words,” or in continued enactnents of
appropriations or extensions of the draft which were ained at
wagi ng a particular war. See, e.qg., Laird, 451 F.2d at 34 ("[I]n
a situation of prolonged but undeclared hostilities, where the
executive continues to act . . . with steady Congressi onal support,
the Constitution has not been breached."); Olando, 443 F.2d at
1042-43 ("[T]he test is whether there is any action by the Congress
sufficient to authorize or ratify the mlitary activity in
guestion."); see also Ely, supra, at 12-46 (arguing that Congress
gave constitutionally sufficient authorization for ground war in

-18-



According to this second argunent, the Constitution
del i berately vested power to declare war in the |egislative branch
as a necessary check on the power of the executive branch, and
Congress is not free to upset this careful bal ance by giving power
to the President. This claimof collusion does not align precisely
with the test that the political branches have yet to reach a
"constitutional inpasse"; the claim is that the branches have
agreed to an unconstitutional transfer of the "war declaration”
powers from Congress to the President. Sone initial review of the
nmerits of the claimis "inherent when the constitutional issue is
posed in terns of scope of authority.” Laird, 451 F.2d at 33-34.

The Suprenme Court has been willing to adjudicate other
cases concerning the distribution of constitutional authority
bet ween the | egi sl ati ve and executive branches, notw t hstandi ng t he
call for restraint enmbodied in the political question doctrine.
Sonetinmes it rejects the application of the political question

doctrine explicitly. See, e.qg., United States v. Munoz-Fl ores, 495

U S 385 389-96 (1990); Inmgration & Naturalization Serv. v.

Chadha, 462 U.S. 919, 942-43 (1983). Ot her tinmes the Court has
nmerely proceeded to the nerits without explicitly rejecting the

political question doctrine. See, e.qg., dinton, 524 U S. at 421;

Morrison v. O son, 487 U. S. 654 (1988); cf. Bush v. Gore, 531 U S

98, 112 (2000) (Rehnquist, C J., concurring) (considering

Vi et nam and Canbodi a).
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separation of powers between state |l egislature and state judiciary
under U. S. Const. art. Il, &8 1, cl. 2).

The Suprene Court has recognized a role for judicia
review of these types of separation of powers clains even when
Congress appears to have agreed to the chall enged arrangenent. In

Cintonv. Cty of New York, supra, a claimwas brought by citizens

deprived of the benefits of an appropriation that the President
cancel | ed under the procedures in the Line IltemVeto Act, 2 U S.C
88 691-692 (2000). These citizens argued that Congress had
unconstitutionally delegated to the President its authority under
the Presentnent Clause, U.S. Const. art. I, 8 7, cl. 2. The Court
reviewed the constitutionality of the Act despite apparent support
for it fromboth of the other branches, which had jointly enacted

the statute and used its procedures. See dinton, 524 U.S. at 428-

36 (reviewing jurisdiction extensively wthout consideration of

political question doctrine); see also Chadha, 462 U S. at 941

(judicial review of legislative veto that had simlarly been
enacted and used).

In sonme ways, the clains nade by plaintiffs here parall el
those made in dinton: that the Constitution vested power in the
| egislative branch as a necessary check on the power of the
executive branch, and that Congress is not free to upset the
careful bal ance by giving power to the executive. See 524 U. S. at

452 (Kennedy, J., concurring) ("That a congressional cession of
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power is voluntary does not nake it innocuous. . . . Abdication of
responsibility is not part of the constitutional design."); cf. W

York wv. United States, 505 U S. 144, 182 (1992) ("The

Constitution's division of power anmong the three branches is
vi ol at ed where one branch i nvades the territory of another, whether
or not the encroached-upon branch approves the encroachnent.").
There are al so, however, significant differences between
dinton and the case before us. For one, in dinton the President
had fully exerci sed the power that was at issue, which "renoved any
concern” about ripeness. 524 U S. at 430. For another, the Line
Item Veto Act contained specific provisions, accepted by both
Congress and the President when they enacted the |law, which not
only permtted judicial review of the statute's validity but
created a special expedited process for it. 2 US. C 8§ 692; see

Cinton, 524 U. S. at 428-30; Raines v. Byrd, 521 U S. 811, 815-16

(1997). There was | ess danger of courts invading the province of
t hese ot her branches, because specific statutory authority directed
themto consider the case. A third difference is the scale of the
purported del egation. The Line Item Veto Act gave the President
wi de discretion to cancel itens of discretionary budget authority,
direct spending, or limted tax benefits. 2 U S.C. § 691(a). The
determi nations required of the President in the Cctober Resol ution

are much nore narrow y focused.
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Perhaps the nost inportant difference is the shared
nat ure of the powers in question here. The Constitution explicitly
di vi des the various war powers between the political branches. To
t he Congress goes the power to "declare war," U S. Const. art. 1,
8 8 cl. 11; to "raise and support arm es" through appropriations
of up to two years, cl. 12; to "provide and nmaintain a navy," cl.
13; and to "mamke rules for the government and regul ation of the
| and and naval forces,"” cl. 14. The President’'s rol e as commander -
in-chief is one of the few executive powers enunerated by the
Constitution. U S. Const. art. Il, 8 2, cl. 1.

G ven this "amal gam of powers,"” the Constitution overal
"envisages the joint participation of the Congress and the
executive in determning the scale and duration of hostilities."
Laird, 451 F. 2d at 31-32 (enphasis added). "'The great ordi nances
of the Constitution do not establish and divide fields of black and

white.'" Youngstown Sheet & Tube Co. v. Sawyer, 343 U. S. 579, 597

(1952) (Frankfurter, J., concurring) (quoting Springer V.

Philippine lslands, 277 US. 189, 209 (1928) (Holnes, J.,

dissenting)). Rather, there is sonetinmes a "zone of twilight in
which [the President] and Congress nay have concurrent authority,
or inwhichits distributionis uncertain. . . . Inthis area, any
actual test of power is likely to depend on the inperatives of

events and contenporary inmponderables rather than on abstract
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theories of law" Youngstown, 343 U S. at 637 (Jackson, J.

concurring).?

In this zone of shared congressional and presidential
responsibility, courts should intervene only when the dispute is
clearly franed. See N xon, 506 U.S. at 228-29; Baker, 369 U. S. at
217. An extrenme case mght arise, for exanple, if Congress gave
absolute discretion to the President to start a war at his or her

will. Cf. dinton, 524 U S. at 423, 425 (describing President's

broad expl anati ons for use of cancellation authority). Plaintiffs'
objection to the Cctober Resolution does not, of course, involve
any such claim Nor does it involve a situation where the
Presi dent acts wi thout any apparent congressi onal authorization, or
agai nst congressi onal opposition.

The mere fact that the COctober Resolution grants sone
di scretion to the President fails to raise a sufficiently clear

constitutional issue. The plaintiffs argue that Congress is

11 As one comment at or has sai d:

It is therefore an error of considerable significance to
adopt uncritically an "either/or" logic -- to assune t hat
t he doctrine of separation of powers requires that power
must be either in, and only in, <congress or the
presi dent . Such a rigid, nechanical view has never
accurately described the rel ationship between congress
and the presidency even with respect to internal affairs;
it is wholly insupportable in the area of foreign
affairs. The fact is that power may inhere in both
br anches.

H. P. Mnaghan, Presidential War-Making, 50 B.U L. Rev. 19, 25
(1970) (special issue) (enphasis renoved).
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constitutionally forbidden from deciding that certain conditions
are necessary to lead to war and then yielding to the President the
authority to make the determ nation of whether those conditions
exist.'2 The President, in this view, has power to make such
determ nations only in the context of repelling sudden attacks on

this country or its allies. See Mtchell v. Laird, 488 F.2d 611

613-14 (D.C. Gir. 1973). The Suprene Court recently and forcefully
reiterated that, notw thstanding the Constitution's vesting of "all
| egi sl ative power” in Congress, U S. Const. art. I, 8 1 (enphasis
added), enactnents which | eave discretion to the executive branch

are perm ssible as | ong as they offer sone "intelligible principle"

to guide that discretion. See Witman v. Am_ Trucking Ass'ns, 531

U S. 457, 472-76 (2001) (quoting J.W Hanpton, Jr., & Co. v. United

States, 276 U.S. 394, 409 (1928)). War powers, in contrast to "all
| egislative power," are shared between the political branches.
Furthernore, the Suprenme Court has also suggested that the
nondel egation doctrine has even less applicability to foreign

affairs. See Zenel v. Rusk, 381 U. S. 1, 17 (1965) (when del egati ng

authority over foreign relations, Congress nay |eave nore details

to the President than in donestic affairs, short of granting

12 Suppose, however, that Congress did pass a |law stating
sinply, "The United States declares war on lraq.” This would still
| eave to the President all determ nations concerning timng,

strategy, and tactics; the President woul d deci de bot h when and how
to start an attack and when and howto stop it. See Ely, supra, at
23-25. It is difficult to see how Congress could be said to shirk
Its constitutional responsibilities in that scenario.
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"totally wunrestricted freedom of choice"). The reference to
nondel egation is thus of little help to plaintiffs in trying to
present the type of serious issue necessary to overcone judicial
restraint in the adjudication of war powers cases.

Nor is there clear evidence of congressional abandonnment
of the authority to declare war to the President. To the contrary,
Congr ess has been deeply involved in significant debate, activity,
and authorization connected to our relations with Iraq for over a
decade, under three different presidents of both major political
parties, and during periods when each party has controlled
Congress. It has enacted several relevant pieces of |egislation
expressi ng support for an aggressive posture toward Iraq, including
authorization of the prior war against Irag and of mlitary
assi stance for groups that woul d overt hrow Saddam Hussein. It has
al so accepted continued Anerican participation in mlitary
activities in and around Iraq, including flight patrols and m ssile
strikes. Finally, the text of the Cctober Resolution itself spells
out justifications for a war and franes itself as an
"aut hori zation" of such a war.

It is true that "courts possess power to review either
| egi sl ative or executive action that transgresses identifiable
textual limts" on constitutional power. N xon, 506 U. S. at 238.
Questions about the structure of congressional power can be

justiciable under the proper circunstances. See, e.qg., dinton
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524 U.S. at 428-36; Chadha, 462 U.S. at 941-44. But courts are
rightly hesitant to second-guess the form or neans by which the
coequal political branches choose to exercise their textually

comm tted constitutional powers. See Olando, 443 F.2d at 1043.

As the circunstances presented here do not warrant judicial
I ntervention, the appropriate recourse for those who oppose war
with lrag lies with the political branches.

Di sm ssal of the conplaint is affirmed.
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PUBLIC LAW 107-243—OCT. 16, 2002

AUTHORIZATION FOR USE OF MILITARY
FORCE AGAINST IRAQ RESOLUTION OF 2002
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Oct. 16, 2002

[H.J. Res. 114]

Public Law 107-243
107th Congress
Joint Resolution

To authorize the use of United States Armed Forces against Iraq.

Whereas in 1990 in response to Iraq’s war of aggression against
and illegal occupation of Kuwait, the United States forged a
coalition of nations to liberate Kuwait and its people in order
to defend the national security of the United States and enforce
United Nations Security Council resolutions relating to Iragq;

Whereas after the liberation of Kuwait in 1991, Iraq entered into
a United Nations sponsored cease-fire agreement pursuant to
which Iraq unequivocally agreed, among other things, to eliminate
its nuclear, biological, and chemical weapons programs and the
means to deliver and develop them, and to end its support for
international terrorism;

Whereas the efforts of international weapons inspectors, United
States intelligence agencies, and Iraqi defectors led to the dis-
covery that Iraq had large stockpiles of chemical weapons and
a large scale biological weapons program, and that Iraq had
an advanced nuclear weapons development program that was
much closer to producing a nuclear weapon than intelligence
reporting had previously indicated;

Whereas Iraq, in direct and flagrant violation of the cease-fire,
attempted to thwart the efforts of weapons inspectors to identify
and destroy Iraq’s weapons of mass destruction stockpiles and
development capabilities, which finally resulted in the withdrawal
of inspectors from Iraq on October 31, 1998;

Whereas in Public Law 105-235 (August 14, 1998), Congress con-
cluded that Iraq’s continuing weapons of mass destruction pro-
grams threatened vital United States interests and international
peace and security, declared Iraq to be in “material and unaccept-
able breach of its international obligations” and urged the Presi-
dent “to take appropriate action, in accordance with the Constitu-
tion and relevant laws of the United States, to bring Iraq into
compliance with its international obligations”;

Whereas Iraq both poses a continuing threat to the national security
of the United States and international peace and security in
the Persian Gulf region and remains in material and unacceptable
breach of its international obligations by, among other things,
continuing to possess and develop a significant chemical and
biological weapons capability, actively seeking a nuclear weapons
capability, and supporting and harboring terrorist organizations;

Whereas Iraq persists in violating resolution of the United Nations
Security Council by continuing to engage in brutal repression
of its civilian population thereby threatening international peace
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and security in the region, by refusing to release, repatriate,
or account for non-Iraqi citizens wrongfully detained by Iragq,
including an American serviceman, and by failing to return prop-
erty wrongfully seized by Iraq from Kuwait;

Whereas the current Iraqi regime has demonstrated its capability
and willingness to use weapons of mass destruction against other
nations and its own people;

Whereas the current Iraqi regime has demonstrated its continuing
hostility toward, and willingness to attack, the United States,
including by attempting in 1993 to assassinate former President
Bush and by firing on many thousands of occasions on United
States and Coalition Armed Forces engaged in enforcing the
resolutions of the United Nations Security Council;

Whereas members of al Qaida, an organization bearing responsi-
bility for attacks on the United States, its citizens, and interests,
including the attacks that occurred on September 11, 2001, are
known to be in Iraq;

Whereas Iraq continues to aid and harbor other international ter-
rorist organizations, including organizations that threaten the
lives and safety of United States citizens;

Whereas the attacks on the United States of September 11, 2001,
underscored the gravity of the threat posed by the acquisition
of weapons of mass destruction by international terrorist
organizations;

Whereas Iraq’s demonstrated capability and willingness to use
weapons of mass destruction, the risk that the current Iraqi
regime will either employ those weapons to launch a surprise
attack against the United States or its Armed Forces or provide
them to international terrorists who would do so, and the extreme
magnitude of harm that would result to the United States and
its citizens from such an attack, combine to justify action by
the United States to defend itself;

Whereas United Nations Security Council Resolution 678 (1990)
authorizes the use of all necessary means to enforce United
Nations Security Council Resolution 660 (1990) and subsequent
relevant resolutions and to compel Iraq to cease certain activities
that threaten international peace and security, including the
development of weapons of mass destruction and refusal or
obstruction of United Nations weapons inspections in violation
of United Nations Security Council Resolution 687 (1991), repres-
sion of its civilian population in violation of United Nations
Security Council Resolution 688 (1991), and threatening its neigh-
bors or United Nations operations in Iraq in violation of United
Nations Security Council Resolution 949 (1994);

Whereas in the Authorization for Use of Military Force Against
Iraq Resolution (Public Law 102-1), Congress has authorized
the President “to use United States Armed Forces pursuant to
United Nations Security Council Resolution 678 (1990) in order
to achieve implementation of Security Council Resolution 660,
661, 662, 664, 665, 666, 667, 669, 670, 674, and 677”;

Whereas in December 1991, Congress expressed its sense that
it “supports the use of all necessary means to achieve the goals
of United Nations Security Council Resolution 687 as being con-
sistent with the Authorization of Use of Military Force Against
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Authorization for
Use of Military
Force Against
Iraq Resolution
of 2002.

50 USC 1541
note.

Iraq Resolution (Public Law 102-1),” that Iraq’s repression of
its civilian population violates United Nations Security Council
Resolution 688 and “constitutes a continuing threat to the peace,
security, and stability of the Persian Gulf region,” and that Con-
gress, “supports the use of all necessary means to achieve the
goals of United Nations Security Council Resolution 688”;

Whereas the Iraq Liberation Act of 1998 (Public Law 105-338)
expressed the sense of Congress that it should be the policy
of the United States to support efforts to remove from power
the current Iraqi regime and promote the emergence of a demo-
cratic government to replace that regime;

Whereas on September 12, 2002, President Bush committed the
United States to “work with the United Nations Security Council
to meet our common challenge” posed by Iraq and to “work
for the necessary resolutions,” while also making clear that “the
Security Council resolutions will be enforced, and the just
demands of peace and security will be met, or action will be
unavoidable”;

Whereas the United States is determined to prosecute the war
on terrorism and Iraq’s ongoing support for international terrorist
groups combined with its development of weapons of mass
destruction in direct violation of its obligations under the 1991
cease-fire and other United Nations Security Council resolutions
make clear that it is in the national security interests of the
United States and in furtherance of the war on terrorism that
all relevant United Nations Security Council resolutions be
enforced, including through the use of force if necessary;

Whereas Congress has taken steps to pursue vigorously the war
on terrorism through the provision of authorities and funding
requested by the President to take the necessary actions against
international terrorists and terrorist organizations, including
those nations, organizations, or persons who planned, authorized,
committed, or aided the terrorist attacks that occurred on Sep-
tember 11, 2001, or harbored such persons or organizations;

Whereas the President and Congress are determined to continue
to take all appropriate actions against international terrorists
and terrorist organizations, including those nations, organiza-
tions, or persons who planned, authorized, committed, or aided
the terrorist attacks that occurred on September 11, 2001, or
harbored such persons or organizations;

Whereas the President has authority under the Constitution to
take action in order to deter and prevent acts of international
terrorism against the United States, as Congress recognized in
the joint resolution on Authorization for Use of Military Force
(Public Law 107—40); and

Whereas it is in the national security interests of the United States
to restore international peace and security to the Persian Gulf
region: Now, therefore, be it

Resolved by the Senate and House of Representatives of the
United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

This joint resolution may be cited as the “Authorization for
Use of Military Force Against Iraq Resolution of 2002”.
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SEC. 2. SUPPORT FOR UNITED STATES DIPLOMATIC EFFORTS.

The Congress of the United States supports the efforts by
the President to—

(1) strictly enforce through the United Nations Security
Council all relevant Security Council resolutions regarding Iraq
and encourages him in those efforts; and

(2) obtain prompt and decisive action by the Security
Council to ensure that Iraq abandons its strategy of delay,
evasion and noncompliance and promptly and strictly complies
with all relevant Security Council resolutions regarding Iraq.

SEC. 3. AUTHORIZATION FOR USE OF UNITED STATES ARMED FORCES.

(a) AUTHORIZATION.—The President is authorized to use the
Armed Forces of the United States as he determines to be necessary
and appropriate in order to—

(1) defend the national security of the United States against
the continuing threat posed by Iraq; and

(2) enforce all relevant United Nations Security Council
resolutions regarding Iragq.

(b) PRESIDENTIAL DETERMINATION.—In connection with the
exercise of the authority granted in subsection (a) to use force
the President shall, prior to such exercise or as soon thereafter
as may be feasible, but no later than 48 hours after exercising
such authority, make available to the Speaker of the House of
Representatives and the President pro tempore of the Senate his
determination that—

(1) reliance by the United States on further diplomatic
or other peaceful means alone either (A) will not adequately
protect the national security of the United States against the
continuing threat posed by Iraq or (B) is not likely to lead
to enforcement of all relevant United Nations Security Council
resolutions regarding Iraq; and

(2) acting pursuant to this joint resolution is consistent
with the United States and other countries continuing to take
the necessary actions against international terrorist and ter-
rorist organizations, including those nations, organizations, or
persons who planned, authorized, committed or aided the ter-
rorist attacks that occurred on September 11, 2001.

(¢) WAR POWERS RESOLUTION REQUIREMENTS.—

(1) SPECIFIC STATUTORY AUTHORIZATION.—Consistent with
section 8(a)(1) of the War Powers Resolution, the Congress
declares that this section is intended to constitute specific statu-
tory authorization within the meaning of section 5(b) of the
War Powers Resolution.

(2) APPLICABILITY OF OTHER REQUIREMENTS.—Nothing in
this joint resolution supersedes any requirement of the War
Powers Resolution.

SEC. 4. REPORTS TO CONGRESS.

(a) REPORTS.—The President shall, at least once every 60 days, President.
submit to the Congress a report on matters relevant to this joint
resolution, including actions taken pursuant to the exercise of
authority granted in section 3 and the status of planning for efforts
that are expected to be required after such actions are completed,
including those actions described in section 7 of the Iraq Liberation
Act of 1998 (Public Law 105-338).
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(b) SINGLE CONSOLIDATED REPORT.—To the extent that the
submission of any report described in subsection (a) coincides with
the submission of any other report on matters relevant to this
joint resolution otherwise required to be submitted to Congress
pursuant to the reporting requirements of the War Powers Resolu-
tion (Public Law 93-148), all such reports may be submitted as
a single consolidated report to the Congress.

(c) RULE OF CONSTRUCTION.—To the extent that the information
required by section 3 of the Authorization for Use of Military
Force Against Iraq Resolution (Public Law 102-1) is included in
the report required by this section, such report shall be considered
as meeting the requirements of section 3 of such resolution.

Approved October 16, 2002.
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