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Petitioner’s Opposition To Respondent’s Application for

Certification of Interlocutory Appeal and for Stay
Preliminary Statement
Respondent seeks certification for an  interlocutory appeal of this Court’s December 4, 2002 Order and its March 11, 2003 Order, reaffirming its prior Order.  Specifically, Respondent seeks certification under 28 USC § 1292(b) for an interlocutory appeal of this court’s determination that Padilla must have access to his counsel to litigate his habeas petition, that Respondent Donald Rumsfeld was an appropriate respondent over whom this court has jurisdiction, and that Ms. Newman’s has standing  to bring this Petition as “next friend”.  None of these rulings satisfy the requirements of 28 USC § 1292(b) for certification for an interlocutory appeal.

We incorporate herein by reference counsels’ previously submitted letter opposing certification on the grounds that Respondent’s motion is untimely and a “backdoor” attempt to pursue an interlocutory appeal that is otherwise time barred.  Respondent’s claim that their present motion is motivated by a desire to expedite these proceedings is disingenuous. Had Respondent been genuine, the motion for reconsideration would have been timely filed and the instant motion included as an alternative prayer for relief, as is the common practice.  See e.g. Masterwear Corp v. Masterwear Corp., 1998 U.S. Dist. LEXIS 19563 (S.D.N.Y. Dec. 16, 1998)(Mukasey, J.); Gumowitz v. First Federal Savings and Loan Assoc. of Roanoke, et al., 1992 U.S.Dist. LEXIS 10935 (S.D.N.Y. 1992)(Mukasey, J.).  Respondent’s motion is nothing more then another effort to delay and avoid judicial review of the legality of the detention of Petitioner Jose Padilla (“Padilla”). In short, Respondent’s motion for certification for an  interlocutory appeal and for a stay in these proceedings should be denied as untimely and for failing to comply with the requirements for certification for interlocutory appeal. See 28 USC § 1292(b).   
   
LEGAL ARGUMENT

POINT I - Certification Is Not Appropriate
A district court may certify an interlocutory order for appeal if it is of the opinion that : (1) the order “involves a controlling question of law”; (2) “as to which there is substantial ground for difference of opinion” and (3) the immediate appeal “may materially advance the ultimate termination of the litigation.” 28 U.S.C. § 1292(b)(2002). 

“The statute must be strictly construed”.  Klinghoffer v. S.N.C. Achille Lauro, 921 F.2d 21, 25 (2d Cir. 1990).  It is not to be used as a “vehicle to provide early review of difficult rulings in hard cases.” German v. Federal Home Loan Mortgage Corp., 896 F.Supp. 1385, 1398 (S.D.N.Y. 1995); see also, Martens v. Smith Barney, Inc., 238 F.Supp.2d 596 (S.D.N.Y. 2003).  Section 1292(b) is the rare exception to the general rule that appeals should only be permitted from final orders. 

 
“Question of law" as used in section 1292(b) has reference to a question of the meaning of a statutory or constitutional provision, regulation, or common law doctrine. Ahrenholz v. Bd. of Trustee of the Univ. of Illinois, 219 F.3d 674, 677 (7th Cir. 2000).  A question of  law is “controlling” if reversal of the district court’s order would terminate the action. Klinghoffer at 24.  “A  mere claim that the district court’s ruling was incorrect does not demonstrate a substantial ground for difference of opinion under the second element.” Wausau Bus. Ins. Co. v. Turner Constu. Co., 151 F.Supp.2d 488, 491 (S.D.N.Y. 2001).  The district court in making a 1292(b) determination must “analyze the strength of the arguments in opposition to the challenged ruling when deciding whether the issue for appeal is truly one in which there is a substantial ground for dispute.” Flor v. Bot Financial Corp., 79 F.3d 281, 284 (2d Cir. 1996)(citations omitted).  The presence of question of first impression is insufficient to satisfy the first or second criteria. Id.  The third factor requires a showing that the interlocutory appeal will substantially accelerate the disposition of the litigation. In re: Blech, 2003 U.S.Dist. LEXIS 559 at * 6 (S.D.N.Y. 1/17/03)(Sweet, J).   Accordingly, certification is warranted in only those exceptional cases in which the interlocutory appeal will “avoid protracted and expensive litigation”. Telectronics Proprietary, Ltd. v. Medronic, Incl, 690 F.Supp. 170, 172 (S.D.N.Y. 1987), see also, Koehler v. Bank of Bermuda, 101 F.3d 863, 866 (2d Cir. 1996)(“The use of §1292(b) is reserved for those cases where an immediate appeal may avoid protracted litigation.”).

A.     
The Issues Presented For Certification Do Not Present a 

“Controlling Question of Law of Which There is a Substantial

 Ground For a Difference of Opinion”
In his motion for certification, Respondent fails to identify the “controlling questions of law of which they allege there is a substantial ground for a difference of opinion” as required under the first and second prong  for the certification of an interlocutory appeal under §1292(b).

1.  “Next Friend”
 The case law relative to “next friend”  provides for a fact-sensitive determination to be made by the court noting that the prospective “next friend” must not be an interloper. See, Witmore v. Arkansas, 495 U.S. 149, 163-64 (1990).  This Court’s ruling that Ms. Newman was an appropriate “next friend” was a  factual determination. See, Padilla v. Rumsfeld, 233 F.Supp.2d 564, 576 (S.D.N.Y. 2002)(Padilla I).  Accordingly, this ruling did  not involve a “controlling question of law.” See, Ahrenholz, 219 F.3d at 677; see also,  Masterwear Corp v. Masterwear Corp., 1998 U.S. Dist. LEXIS 19563 (S.D.N.Y. Dec. 16, 1998)(Mukasey, J.).  

 Respondent also has failed to present any case law to suggest that the only proper “next friend” is a relative or that an attorney can never be a next friend. The Fourth Circuit in Hamdi v. Rumsfeld, 294 F.3d 598 (4th Circuit 2002)(Hamdi I) does not stand for that proposition.  In sum, the government has not demonstrated that this Court’s ruling permitting Padilla’s counsel, Donna R. Newman, to act as “next friend” until such time as Padilla’s habeas petition can be presented to him for signature, is contrary to well settled law or that there exists as substantial ground for a difference of opinion as to this Court’s determination. 

2.  Jurisdiction/Proper Respondent
Respondent, likewise, fails to fulfill its obligation to demonstrate that there exists either controlling law on the jurisdiction issue raised by Respondent which this Court misapprehended, overlooked, or misapplied or that there exists a body of law sufficient to demonstrate that there is a substantial ground for a difference of opinion.  Rather, as this Court noted in its December 4th Order, the approach taken by the Court can be “found even in authority cited by the government”.  Id. at 579. 
Further, because of the fact-based nature of in personam jurisdiction, courts have held a district court determination that they have jurisdiction to hear a case is not appealable until the court has entered a final judgment.  Guerra v. Meese, 786 F.2d 414, 418 (D.D.C. 1986).  Here, the exercise of personal jurisdiction over Respondent Rumsfeld was based on a question of  law which turned on a thorough analysis of the facts underlying Padilla’s arrest as a grand jury witness and his subsequent seizure by the military. See, Padilla I at 581. For this reason, it does not present a question of “controlling law for which there is a substantial ground for difference of opinion”.

 
3.  Access to Counsel
Respondent’s motion for certification argues Padilla must be denied access to counsel in the interest of national security. Respondent’s Motion, pg. 5.  Respondent in this motion revisits the argument advanced and rejected by this Court in its March 11th Order.  It is clear that Respondent has difficulty accepting this Court’s ruling and is seeking by this motion to have another court review the determination without waiting for a final disposition in this case.   Respondent’s  difference of opinion, however, does not equate to make “a substantial” difference of opinion” under 1292(b).  Respondent, as before, offers nothing but speculation in support of their “national security” concern.  
There is no conflicting authority in support of Respondent’s position. Contrary to Respondent’s assertions, the Fourth Circuit did not in Hamdi v. Rumsfeld, 296 F.3d 278 (2002) (Hamdi II) or Hamdi v. Rumsfeld, 316 F.3d 450 (2003)(Hamdi III) addressed the issues presented in the access issue presented in Padilla’s petition. See, Respondent’s Motion, pg. 4.  In Hamdi II, the district court ordered access prior to the Government having an opportunity to be heard and as noted on several occasions, the Fourth Circuit in  Hamdi III, specifically distinguished Padilla.  Thus, these cases do not demonstrate that there is a substantial ground for a difference of opinion on the access issue.  They offer no other support because in fact support for their position does not exist. Rather, the case law demonstrates clearly, where citizens have been detained by the military and bring a habeas Petition to contest that detention, they have had unfettered access to their counsel. See, e.g. In re  Quirin, 317 U.S. 1 (1942); In re Territo, 156 F.2d 142 (9th Cir. 1946).  Their “say-so” argument evades the requirements set forth in §1292(b). As this Court noted in another context: “Although NYTel’s position has not been rejected explicitly in any case disclosed by argument or research, that does not mean that a difference of opinion about it is “substantial” as opposed to merely metaphysical.” A.T. & T.  v. N.A.I., 783 F.Supp. 810,  814 (S.D.N.Y. 1992)(Mukasey, J).  

   This Court ordered that Padilla be given access to counsel in an exercise of its discretionary power under the All Writs Act, 28 U.S.C. § 1651(a).  Padilla I, 233 F.Supp.2d at 602.   Accordingly, that determination not based on a “question of law” but rather concerned a discretionary act based on the unique facts of this case-i.e. is Padilla’s inability to litigate his habeas since he is being held incommunicado.

B. Certification Will Not Advance Termination of Litigation
Respondent contents that an immediate appeal of this Court’s decision granting Padilla access to counsel [even assuming conditions designed to address both Padilla’s ability to meet with counsel in a competent and confidential manner and Respondent’s national security concerns] as well as the “next friend” issue and the jurisdiction issue raised will  “materially advance the ultimate termination of the litigation”. Their contention is without basis .  An interlocutory appeal will delay this already protracted litigation.  

Providing Padilla with access to counsel is the quickest and least intrusive means of completing the factual record which is required before this Court can determine the legality of Padilla’s detention.  If counsel cannot obtain the information to refute the allegations in the Micheal B. Mobbs
 Declaration from Padilla, they will seek to refute the allegations in the Mobbs Declaration by seeking to obtain affidavits or testimony from other sources, including the sources upon which Mr. Mobbs appears to have relied upon.  This would involve extensive litigation on issues concerning , but not limited to, the identification to counsel of the two confidential sources described in paragraph 3 of the Mobbs Declaration, litigation over counsel’s access to these to individuals, litigation over counsel’s access to Abu Zubaydah, as well as litigation over counsel’s access to other individuals within Respondent’s custody who are alleged to have information about Padilla.  Litigation over both access to such material and the conditions under which it can be reviewed and used, while time consuming, is hardly novel.  See, United States v. Lindh, 198 F. Supp. 2d 739 (E.D.Va., 2002) and the cases cited therein including United States v. Moussaoui, Cr. No. 01-445-A (E.D. Va. Feb. 5, 2002)(Order)(Brinkman, J.); United States v. Bin Laden, 58 F. Supp. 2d 113, 121 (S.D.N.Y. 1999).  The Government has been involved in this kind of litigation for years.  They are fully aware that it would be less intrusive and more efficient to permit counsel to meet with Padilla rather then to begin litigation over access to confidential sources; litigation that may well be greatly reduced or perhaps completely unnecessary if Padilla is permitted to consult with counsel.

Respondent, likewise, errs in suggesting that if  correct in his assertion regarding the access to counsel issue then the “some evidence” standard requires the reviewing court to limit its review of the record to the Mobbs declaration, the result being the termination this litigation.  There exists no authority beyond the prayers of counsel for Respondent, to suggest that the “some evidence” standard requires such a limited review of the record.  “No court of which I am aware has applied the “some evidence” standard to a record that consists solely of the government’s evidence, to which the government’s adversary has not been permitted to respond.”  Padilla v. Rumsfeld, 2003 U.S. Dist. LEXIS 3471 *36 (S.D.N.Y. 3/11/2002)(Mukasey, J)(Padilla II). Respondent’s motion for certification does not supply a single citation to suggest that there is any basis for a difference of opinion.  Furthermore, the Fourth Circuit explicitly rejected  Respondent’s argument which is described as “a sweeping proposition - - namely that, with no meaningful judicial review, any American citizen alleged to be an enemy combatant could be detained indefinitely without charges or counsel on the government’s say-so” in Hamdi II at 283 (4th Cir. 2002).  

Further, a different resolution of the “next friend” issue and the jurisdiction issue will only delay, and not advance, the litigation.  With respect to the latter it would entail transfer of the action to another court which would need to familiarize itself with this lengthy record and with respect to the former some other individual would likely come forward to replace Ms. Newman as “next friend”. Notably, in Koehler, the Second Circuit rejected an interlocutory appeal of the district court’s determination as to personal jurisdiction under New York law because the interlocutory appeal expanded, rather then reduced, the time spent on the litigation.  Koehler, 101 F.3d at 867.

The final determination in this case awaits only one final process - counsel’s factual submission. It is simply absurd to contend that what remains to be done and decided in this case will take longer than the appellate process.  It is therefore apparent that certifying the December 4th and March 11th  Orders for immediate appeal will not advance the ultimate termination of the litigation but rather will extend this litigation.  

It may well be that  Respondent’s goal in seeking certification and interlocutory appeal is to delay this litigation for some strategic purpose. Whatever  Respondent’s motives, the effect of this motion is to further delay an already protracted litigation. Above all, an interlocutory appeal in this matter would be an inefficient use of the judiciary and contrary to the purpose of a section 1292(b) appeal. See, Koehler,101 F.3d at 866;  Forsyth v. Kleindienst, 599 F.2d 1203 (3d Cir.1997); Martens, 238 F.Supp. at 598 .

POINT II - A Stay of These Proceedings Should Be Denied
Respondent’s application for a stay in these proceedings should be denied.  “It is well established that district courts have the inherent power, in the exercise of discretion, to issue a stay when the interests of justice requires such action.”  Volmar v. The New York Post, 152 F.R.D. 26 (S.D.N.Y., 1993) (Conner, J.).  In Hilton v. Braunskill, 481 U.S. 770, 776 (1987) the Supreme Court instructed that the following factors should be considered in exercising that discretion: (1) whether the stay applicant has made a strong showing that he is likely to succeed on the merits; (2) whether the applicant will be irreparably injured absent a stay; (3) whether issuance of the stay will substantially injure the other parties interested in the proceedings; and (4) where the public interest lies.  See also, Mohammed v. Reno, 309 F.3d 92 (2d Cir. 2002) for discussion of balancing required in determining if a stay should be granted.

Respondent cannot make a viable, let alone a strong, showing that they are likely to succeed on appeal as their primary theory that an American citizen can be designated as an enemy combatant without meaningful judicial review has been rejected by every court that has ever considered it.  As to the second factor, Respondent seeks a stay in these proceedings because “granting counsel access to Padilla risks irreparably injuring the government’s interest in obtaining vital information from an individual whom the President has determined to be an enemy combatant,...and any determination of the remaining course of proceeding in this matter is conditioned on a final resolution of the question whether Padilla must be afforded access to counsel.” Respondent’s Motion at page 12.  

The request for a stay reflects two basic flaws in Respondent’s understanding of this proceeding, one superficial and one substantive.  There is nothing in any decision of this Court about counsel having access to Padilla; rather the issue is: can Padilla have access to counsel.  Counsel is to serve  as a conduit for Padilla to have access to this Court.  

Respondent’s concern that without a stay there is a “risk irreparable injuring the government’s interest in obtaining vital information from [Padilla]” has no support in the record.  Vice Admiral Lowell E. Jacoby Declaration(“Jacoby Declaration) merely speculates that interference with Padilla’s interrogation might delay his providing useful intelligence information.  Speculative reasons have been rejected as grounds for a stay.  See, Volmar, 152 F.R.D. at 40.   Respondent’s speculation assumes too much.  It assumes that Padilla has useful intelligence information, a fact not yet established; and it assumes that any information that Padilla may have had is not stale.  In light of the passage of time it is difficult to support the speculation that any information that Padilla may have had is still of any value.  It also assumes that the interrogation of Padilla is lawful.  Clearly, if Padilla’s detention is unlawful, his interrogation by any means is equally unlawful.

At best, Respondent speculation goes not to the possibility of irreparable harm but only to the delay in intelligence gathering from a stale source of dubious value.  This Court  indicated that it intends to establish conditions under which Padilla will meet with counsel.  The reason for those conditions is to address and minimize even the speculative harm Respondent seeks to raise.  In In Re Braxton, 258 F.3d 250 (4th Cir. 2001) the State’s claimed that it would suffer irreparable harm if a death row inmate was allowed to retest the small remaining samples of DNA.  The concern was that the retesting would use all the available sample with none remaining for future testing.  The Fourth Circuit, denied interlocutory appeal under 28 USC § 1292(a)(1), finding that the district court there, as we expect your Honor will here, had set conditions to ensure that there was no irreparable harm.

As to the third Hilton element, clearly Padilla’s interest in having the legality of detention determined so that he can either be released or prosecuted in a civilian court must be given great weight.  Where as here, the Respondent has little chance for success on appeal, the harm they will suffer if the stay is denied is speculative at best.  The balance tips heavily towards denying the stay so that this matter can finally be resolved on a complete record.

The public interest also weighs heavily against granting a stay in these proceedings.  Padilla and the public have the right to have the issues of this litigation determined on a full record and in a reasonable period of time.  Respondent has repeatedly delayed these proceedings.  During the nine months of this litigation, Respondent has conceded that Padilla has the right to test the legality of his detention by means of a habeas petition but has been silent as to how Padilla can do that without access to counsel.  Respondent’s silence is a clear admission that without access to counsel Padilla ability to contest the legality of his detention will be greatly hindered if not blocked completely.  Respondent has erected every road block imaginable between Padilla and this Court.  Respondent has no basis for seeking an interlocutory appeal.  If they had such a basis they would not have waited over three months to move for what is often described as an “immediate” appeal.  At some point this litigation must end.  The public and Padilla have an interest in having this matter resolved without further delay and we ask that the Respondent’s motion for a stay be denied.
Cross Appeal 
As indicated above, we believe that it would be inappropriate to certify this matter for interlocutory appeal.  However, if your Honor intends to grant such certification, we ask that the following questions also be certified for interlocutory appeal. See, Yamaha Motor Corp. v. Calhoun,516 U.S. 199, 201 (1996).(“[T]he appellate court may address any issue fairly included within the certified order because it is the order that is appealable , and not the controlling question identified by the district court.”(internal quotations omitted, citations omitted))

1.         Does the President of the United States have the authority to designate an American citizen  who was seized in the United States, pursuant to the order of a civilian court, as an “enemy combatant” and order the transfer to and detention of that citizen by the military?

2.         If the President does have such authority, does the Constitution of the United States of America require that Padilla be given the opportunity to contest that designation before being turned over to the military?

3.        Is the detention of Padilla a violation of 18 U.S.C. § 4001(a) which prohibits the detention of a United States citizen without a specific authorization by an act of congress?

4.        What is the burden proof that the government must satisfy to justify the detention of an American citizen seized and detained within the United States?

Conclusion
The Respondent’s motion for certification for interlocutory appeal and a stay of these proceeding should be denied.  Respondent has failed to satisfy the requirements of 28 U.S.C. §1292(b) and this motion is little more then another effort to obstruct Padilla’s efforts to have the legality of his detention reviewed by this Court.

Dated:
April 3, 2003

New York, New York

Respectfully submitted,

___________________________

Donna R. Newman [6299]

____________________________

Andrew G. Patel [4361]
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                      Mr. Mobbs, an attorney, is a “special advisor” to the Under Secretary of Defense for Policy. Respondent in his Response, and Motion to Dismiss, the Petition for a Writ of Habeas Corpus provided the Court with a sealed Declaration and also included a “public” version of the Declaration. (Hereafter “Mobbs Declaration).





