JUDGE BORK'SCONCEPT OF THE LAW OF NATIONSISSERIOUSLY MISTAKEN, by
Anthony D'Amato [FNa], 79 American Journa of International Law 92 (1985) (Code A853)

A recent decison of the Court of Appedls for the Digtrict of Columbia Circuit, Tel-Oren v. Libyan
Arab Republic, [FN1] is sparking consderable controversy and will undoubtedly be examined &t length
inlaw journas. The eventsin issue occurred March 8, 1978, when 13 heavily armed members of the
Pdegtine Liberation Organization left Lebanon for Isradl under ingtructions to seize and hold Isradli
civiliansin ransom for the release of PLO membersincarcerated in Isradl. On the main highway
between Haifaand Td Aviv, they stopped and seized a civilian bus, ataxi, apassng car, and later a
second civilian bus, taking the passengers hostage. While proceeding toward Td Aviv with their
hostages gathered in the first bus, the terrorists fired on and killed numerous occupants of passing cars
aswell as some of their own passengers. They aso tortured some of their hostages. At a shoot-out
with the police a a police barricade, the terrorists shot more of their hostages and then blew up the bus
with grenades. Asaresult of the terrorists actions, 22 adults and 12 children were killed, and 63 adults
and 14 children were serioudy wounded.

The plaintiffsin Td-Oren are most of those wounded and the survivors of most of those killed, as well
as guardians and next friends of the wounded minors. Some of the plaintiffs are citizens of the United
States, some of the Netherlands, and some of Isragl. They brought suit in the United States againgt the
PLO, the Libyan Arab Republic, the Paestine Information Office, the National Association of Arab
Americans and the Pdestine Congress of North America. The didtrict court dismissed their action for
lack of subject matter jurisdiction and as barred by the applicable satute of limitations. The court of
gppedls affirmed the dismissd in abrief per curiam opinion, but then appended three separate
concurring opinions of Judges Edwards, Bork and Robb, comprising atotal of over 50 pages. The
judges agreed on very little other than the result, and thus the case is dready on its face sharply
controversal.

Because Judge Bork's opinion is the most detailed and perhaps the most scholarly, or & least may
appear to be so, and because lengthy treatments of the Tel-Oren case will soon be appearing, | want to
confine my essay hereto that opinion, and in particular, Judge Bork's view of internationd law.

Before addressing Judge Bork's reasoning, however, | want to take brief issue with those persons who
fed that it was a severe mistake for the * 93 plaintiffs to bring their case in a United States court in the
first place. Many readers of the opinion have told me informaly that the case is amgor setback to the
cause of human rights enforcement in American courts. The notion of suing foreign states and
organizations on atort that occurred outside the United States seemed, to these observers, to be asking
for trouble. If the plaintiffs had not sought redressin U.S. courts, these persons say, the circuit court
would not have had the occasion to hand down what may turn out to be a regressive opinion
endangering the human rights cause in cases that have amore legitimate dlaim to jurisdiction in those
courts. This may be doubly true if the Supreme Court gets the case and affirmsit on the reasoning
advanced by Judge Bork.



On asuperficid reading, it is quite clear that aterrorist attack perpetrated by the PLO in Isradl is not
something over which U.S. courts have or should have jurisdiction. Let the victims seek redress
elsawhere, whether in Libya, Isragl or some other country having close tiesto the incident or to the
victims. Why dretch American jurisdiction to cover such a case? Such arguments, | submit, depict a
traditiona resstance to the very concept of human rightsin internationa law. 1f human rights means
anything in internationa law, it meansthat traditiond state-based jurisdictiond exclusivities must give
way to amore fundamenta redlization that the rights of people count for more than the rights of states. |
tried to give this pergpective an operationd meaning in a previous article, in which | argued that the
19th- century notion of nationality as abasisfor a state's espousd of anationd's claim should be
reinterpreted under the human rights law of the 20th century by subgtituting internationdity for
nationality. [FN2] Specificdly, the United States itsdlf has ared interest in seeing to it that nationds of
other countries are not the victims of terrorism or genocide perpetrated by their own governments or by
other entitiesin foreign lands. [FN3] The new law of human rights, in short, cdls for a change in world
view. Theinterest that acountry hasin its nationasis expanded, under the law of human rights, to
include an interest in non-nationdss, especidly where basic human rights are threatened.

Let uslook at the red bassfor the claims by the Td-Oren plaintiffs. Concretely, they were suing in
the United States for a sum of money-- representing assets owned by the PLO. The action was for
money damages againg the PLO (for the moment, | omit the other defendants). What the plaintiffs,
under my theory, were saying is that the money and other assets owned by the PLO in the United States
are dready under the generd jurisdiction of the United States, and yet the ownership of these assets
more properly belongs to the plaintiffs as compensation for the terrorist attack sponsored by the PLO
than it belongsto the PLO. Under thisview, if the United States wants to dlow the PLO to have bank
accounts and assetsin the United States, it should condition this alowance on the * 94 nonviolation by
the PLO anywhere in the world of basc human rights. If plaintiffs such asthe onesin Td-Oren can
show that they were the victims of afundamenta violation of human rights by the defendant PLO, then
the United States should not continue to protect the assets of the PLO in this country againg the dams
for compensation by such plaintiffs. Or to put the matter a different way, the court of appedls, in
dismissng the plaintiffs clams, was in fact upholding the right of the PLO to ownership of its assstsin
the United States againgt the human rights claims for compensation by the Tel- Oren plaintiffs. Looked at
inthislight, I submit that the dismissal of the plaintiffs claims was not aneutra act, but rather a
recognition that & that time the court of gppeal's was not willing to accept the consequences of the
meaning of international human rights. But it does not mean that the plaintiffs were wrong in asking the
court to broaden its perspective. (Of course, the plaintiffs did not argue in these terms; | am smply
upplying an after-the-fact theoretica perspective for their generd right to clam redress in United States
courts.)

Incidentally, focusing upon the assets of the PLO in the United States as providing a sufficient basis for
the plaintiffs legd action in this country may be what the Supreme Court had in mind (though it did not
say 0 explicitly) in the recent Verlinden case in which the Court found federd court jurisdiction where a
foreign plaintiff was suing aforeign country over aforeign contract whose breach occurred abroad.
[FN4] Particularly since the Supreme Court's opinion in Verlinden was unanimous, the case may
indicate that the Court iswilling to take afar more vigorous dtitude toward internationaizing American
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jurisdiction than lower federd courts have been expecting.
JUDGE BORK'S OPINION

Judge Bork's complex opinion turns on the question whether internationd law givesthe plaintiffsa
"cause of action." Since the court's digoogtion of the case was on the pleadings, dismissing the plaintiffs
action, the following findings are ether explicit or implicit in Judge Bork's holding:

(1) Thecourt hasjurisdiction over the case, both with respect to the Isragli plaintiffs (28 U.S.C.
§1350) and with respect to the American plaintiffs (28 U.S.C. §1331).

(2 The plaintiffs have "standing” to sue; that is, they are the red partiesin interest and have adlegedly
suffered direct injury. [FNS]

*05 (3) Theaction isnot barred by the "poalitical question” doctrine. (However, Judge Robb,
concurring in the result, would have barred the case as a "politicd question.”)

(4) Thereis no defense of "sovereign immunity™ available to the PLO, which is not a"date.”
(However, one of the defendants, the Libyan Arab Republic, would have been able to assert a
sovereign immunity defense had the case proceeded to the merits.)

(5) Thereisno "act of state doctrine” defense available to the PLO, for the same reason.

However, the missng ingredient from thisligt isthe dusve notion in U.S. law of "cause of action.” Let
us examine briefly what this notion isand what it isnot. The ideaof a"cause of action” is not the same
asthat of "jurisdiction.” Let me give avery Smple example. Suppose asmall-damscourt isgiven
jurisdiction over dl claims having a vaue less than $1,000. That mere statutory grant of jurisdiction does
not mean that anyone dleging a claim, no matter how fanciful, of less than $1,000 may obtain relief in
the smdl-claims court. If A sued B for $500 for interfering with astrological wave patterns between A
and the planet Jupiter, we could smply say that dthough the small-cams court has "jurisdiction,” A has
not shown a"cause of action.”

What, then, isa"cause of action"? Rather surprisingly, according to the Supreme Court, the phrase
became alegd term of art only in 1848 when the New Y ork Code of Procedure used it in abolishing
the digtinction between actions a law and suitsin equity. [FN6] Thisrather late arriva of the term upon
the legd sceneraises at least aquestion when it is gpplied to interpret the dien tort satute (28 U.S.C.
§1350), origindly passed as part of the Judiciary Act of 1789. Nevertheless, the term under present
law appears to carry two different meanings that tend to overlap. In the firg place, having a cause of
action refers to having "recognized legd rights' that alitigant clams were invaded, which furnishesa
bassfor alitigant's clam for judicid relief. [FN7] Second, Judge Bork explains, "to ask whether a
particuar plaintiff has a cause of action isto ask whether he 'isamember of the class of litigants that
may, as a matter of law, appropriately invoke the power of the court.™ [FN8] Careful readers of Judge
Bork's opinion will note that he tends to suppress the first, more traditiond, reading of the term; rather,
he emphasizes the second meaning, which, as we shdl see, is conducive to achieving his desired result
of anarrow and redtrictive interpretation of internationd law.

Perhaps even more useful to the god of achieving a narrow reading of internationd law are the policy
pressures adumbrated by Judge Bork that militate againgt finding for the plaintiffs. These pressures are
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summarized by the labels "act of Sate doctring” and "poalitical question doctrine” for while these
doctrines do not directly apply to the present case, the underlying reasons for them nevertheless exert a
steady pressure. The * 96 reasons have to do, vagudy, with separation-of- powers concerns under the
U.S. Condtitution, judicid interference in foreign policy and the less than precise nature of rules of
customary internationd law. (Asan example of the latter, Judge Bork cogently asks whether the law
againg terrorism gpplies againgt an organization such as the PLO, which is not a state and whose
members are not public officids. | think this question can be answered in the affirmative under existing
cusomary internationd law, but only after detailed argument and concededly not as a matter of "black
letter” rules) Thisis not the place to examine whether the underlying rationales of the act of state and
political question doctrines, or even the doctrines themselves, are sound; suffice it for present purposes
to note that while Judge Bork uses these rationa es as a supporting weight for hisanayss of cause of
action, it isonly aweight and not a conclusive or dispository consderation. Therefore, we may turn to
the main issue, which in Judge Bork's terms is whether internationa law givesrise to acause of action in
the present case.

Judge Bork does not require an express grant of a cause of action by the rules of internationd law;
indeed, there can be no such express grant because international law clearly is not addressed to the
particular concerns of United States courts or their post-1848 concepts of a cause of action. Rather, it
would suffice for Judge Bork to be able to infer a cause of action from the body of internationa law.
Nor does Judge Bork draw adistinction between the Alien Tort Claims Act (28 U.S.C. §1350) and the
generd jurisdiction act (28 U.S.C. 81331) for the purpose of possibly inferring a cause of action from
international law, and therefore we need not concern oursaves here with their particular intricacies and
differences. However, because the Alien Tort Clams Act is the more specific of the two, providing for
federd jurisdiction in "any civil action by an dien for atort only, committed in violation of the law of
nations or atreaty of the United States," Judge Bork's andysis begins with, and focuses largely upon,
that Act.

The core of Judge Bork's opinion conssts of three arguments: (1) treaties do not provide a cause of
action for the plaintiffs, (2) the reasoning applied to treaties carries over to customary internationd law,
which is then seen as smilarly not providing a cause of action; and (3) apart from tresties/'custom, the
law of nations, with very few exceptions, does not provide a cause of action. | will here attempt to
summarize Judge Bork's arguments under these three headings, and then, in the next part of thisarticle, |
will offer acritique.

(1) Thedien tort Satute, as we have seen, provides for civil jurisdiction over actions by an dien "for a
tort only, committed in violaion of the law of nations or atreaty of the United States™ The Te-Oren
plantiffs listed 13 dleged treeties as having been violated; of these only 5 are currently binding on the
United States. [FN9] Asto those 5, Judge Bork found * 97 by examination of their language thet they
cdl for implementing legidation by the Sates parties, or impose obligations upon those parties to fulfill in
good faith the purposes of the treaties. Hence the treaties, Judge Bork concludes, are not self-executing.
Asareault, they do not grant individuas a cause of action to seek damages for violation of their
provisons.



(2) Sincethedien tort gatute mentions the "law of nations' and "atreaty of the United States' without
distinguishing between the two, they stand in parity. Hence if amere violation of the law of nations
would itsdf provide the plaintiffs with a cause of action, amere violation of atresty would do the same.
But this would mean, according to Judge Bork, "that dl existing treaties became, and al future tregties
will become, in effect, self-executing when ratified. This concluson stands in flat opposition to amost
two hundred years of our jurisprudence. . . ." [FN10] Therefore, amere violation of the law of nations
cannot itself provide a cause of action in U.S. courts. Only those rules of internationd law which
themsdlves provide that individuas may sue to enforce them may be used to infer a cause of actionin
American courts. In other words, under Judge Bork's view, most of the rules of internationd law are
amilar to a non-saf-executing treety; they have no impact upon individuas. Only a self-executing
treaty, or arule of internationd law that itself provides for enforcement by individuds, can giveriseto a
cause of action in courts of the United States.

(3) Even gpart from the analogy between non-sdf-executing treaties and the rules of customary
internationa law, Judge Bork finds that nearly dl rules of internationd law address states and not
individuds. He rdies extensvely upon Oppenhem for this propostion, quoting from the eighth edition:

Since the Law of Nations is based on the common consent of individud States, States are the
principa subjects of International Law. This meansthat the Law of Nationsis primarily alaw for the
internationa conduct of States, and not of their citizens. Asarule, the subjects of the rights and duties
arigng from the Law of Nations are States solely and exclusvely. [FN11]

Noting thet internationa law is becoming increasingly concerned with individua rights, Judge Bork
nevertheless finds that human rights law today remains vague and a a high level of generdity, conssts
more of * 98 agpirations and ideals than of legd obligation, and in any event is not intended for judicia
enforcement at the behest of individuads. On thislatter point, the Filartiga case, [FN12] upholding
jurisdiction upon an dlegation of officid torture abroad of the son of an dien suing in the United States,
is of questionable merit "because the court there did not address the question whether internationd law
created a cause of action that the private parties before it could enforce in municipa courts.” [FN13]

The argument that nearly dl rules of internationd law are addressed to states and not individuasis
another way of saying that individuds are not members of the class of litigants that may appropriately
invoke the power of the court, which, as we have seen, is the second of two meanings that can be
goplied to the term "cause of action.” Judge Bork's postion, therefore, isa generd one: that while
nations are members of the class of litigants designated by the rules of internationd law, individuas are
not; hence, the former may have a"cause of action,” but the latter do not. Moreover, Judge Bork's
paosition applies equdly to the dien tort statute (28 U.S.C. § 1350) and the generd jurisdiction statute
(28 U.S.C. 81331); indeed, it would gpply to any attempt by an individud to invoke internationa law in
United States courts. There is thus an enormous breadth to Judge Bork's ruling: it would pretty much
wipe out the invocation of customary internationa law in American courts (for the ingtancesin which
nations, as opposed to individuas, would bring suit in American courts are extremely rare).

But the breadth of coverage of Judge Bork's principle would include the dien tort Satute itsdlf, and this
givesriseto apaticular difficulty: how would that atute ever apply to an dien suing for atort? Judge
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Bork asks what kinds of dien tort actions Congress might have had in mind in 1789 in enacting the
datute. Hefindsin Blackstone (who was familiar to the Founding Fathers of the Condtitution and the
atorneysin the firs Congress) three classes of cases. violation of safe conducts, infringemert of
ambassadoria rights and piracy. Judge Bork concludes that these three classes are possibly the only
ones Congress meant to reach, but in any event, the present case of torture clearly does not fal under
any of them. Judge Bork admits that this leaves "quite modest” the "current function” of section 1350,
[FN14] but given the policy reasons for not entangling courtsin foreign affairs questions, that congtricted
view of section 1350 is acceptable to Judge Bork.

CRITIQUE

(1) Judge Bork argues that only sdlf-executing treaties can give rise to a cause of action for
individuals. He thus makes an ingenious link between the concept of "cause of action” and treaties that
are"sdf-executing,” alink that | believe is unexceptionable, harmless, and yet irrdlevant. Itistruethat a
non-saf-executing treety cannot give rise to a cause of action for individud plaintiffs, but for areason
entirdly different from what Judge Bork thinks. The reason is not that thereisany intringc link *99
between "cause of action” and "sdf-executing”; rather, it has to do with the unlikelihood thet a
non-sdf-executing treaty would be "violated” in a manner that could cause harm to an individua plaintiff.

To seewhy thisis so, let us consder what a nonsef-executing treaty isal about. Such atresty binds
the dtates parties to it to enact legidation that will implement the treaty principlesin their own domestic
spheres. Hence, a non-sdf-executing treety can only be violated if a party to it fails to pass the requisite
implementing legidation. In the event of such afailure, that party will be in breach of the tregty vis-a-vis
the other parties, but the breach will consst solely in that party's failure to enact the requisite legidation.
Suppose, for example, that the United States enters into a treaty with Poland containing the provision
that Polish ham should be dlowed to be sold in American supermarkets without interference by state or
locd government, and that the United States undertakes to implement this principle by passng the
aopropriate legidation. If, after the treaty entersinto force, the United States fails to enact the
legidation, Poland will have alegitimate complaint that the United States has committed a breach of the
treaty. Now suppose that an importer asks for arestraining order in court againgt locd officias seeking
to bar the sale of Polish ham. The court might say, aong with Judge Bork, that the treaty does not give
the importer a"cause of action” in this matter. But the court would be more accurate in saying that the
local ordinance barring the sale of Polish ham, which the locd officids are seeking to enforce, isvaid
law because the treaty has not been implemented by Congress. The local ordinance, therefore, isnot in
violaion of thetreaty. Infact, there has been no violation of the treaty that is rlevant to the importer's
lawsuit. The"violation" of the treaty that has occurred has nothing to do with Polish ham, or the right to
import and sel Polish ham. Rather, the "violation™ is a an entirdly different leve, condgting of the fallure
of Congressto pass implementing legidation.

Technicaly spesking, the importer of Polish ham would only have aclam, akin to a shareholder's
derivative lawauit, against the United States Congress, charging that as a member of the public he has
been deprived of a property interest (profitsin the sale of Polish ham) owing to the failure of Congress
to live up to its treaty commitments to Poland. Under present U.S. law, such alawsuit would have
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practically no chance of success; it would be barred by lack of standing, the "political question” doctrine
and the genera condtitutiona right of Congress to enact or not to enact legidation. But | spdl it out here
to underline my main point, which isthat an individud is not directly "hurt" (except in this atenuated
sense of acitizen's derivative lawsuit againgt Congress) by a"violation" of a non-sdf-executing treaty.
[FN15]

*100 (2) Given the preceding argument, we now see that Judge Bork's fear, that alowing a cause of
action under section 1350 for amere violation of the law of nations would equate to rendering all
treaties salf-executing, ismisplaced. For a nonsdf-executing treaty is not "violated" the way arule of
cusomary internationa law would be violated. Under section 1350, only self-executing tregties are
cgpable of being violated in away that per se affectsindividud rights. There is no danger that
non-sdf-executing treaties could ever be included under section 1350; nor could their violation be held
pardld to violations of the law of nations, smply because only governments can violate
non-sdf-executing treeties and, if and when they do, the "violation" conssts only of failure to enact
implementing legidation and not the sorts of substantive violations of treaty principles that might be
helpful to individuad plaintiffsin tort actions under section 1350.

Judge Bork's entire analogy and his fears thus melt away. Not only is there no danger that
non-saf-executing treaties may be rendered self-executing if his "cause of action” reading of section
1350 is not upheld, but aso there is no need to reconceptualize the entire body of customary
internationd law to forceit into a category of "providing no cause of action” on Judge Bork's andogy to
non-sdf-executing tredties.

(3) If Judge Bork is mistaken about the parity between the law of nations and treatiesin section 1350,
heisdso on very thinice about what isleft in section 1350, given his own theory that rules of cusomary
internationd law must impliedly give riseto an individua cause of action before they can be invoked by
individualsin U.S. courts. For under hisredtrictive interpretation of section 1350, it is hard to think of
any rule of internationd law that would be available to an dien suing in tort. As Judge Edwards points
out in criticism of Judge Bork's view of section 1350, even the three offenses recognized by
Blackstone--violation of safe conducts, infringement of ambassadorid rights and piracy--are not now,
and were not in 1789, rules that impliedly create a private right of action to secure their enforcement.
[FN16] Hence, Judge Bork's reading of section 1350 completely guts the statute, even in its original
intention as defined by Judge Bork himself.

More generdly, Judge Edwards cites Professor Henkin for the propostion that "internationa law itself,
finaly, does not require any particular reaction to violations of law." [FN17] Thereisavariety of
mechanisms by which internationd rules are enforced. Indeed, as | have argued e sawhere, the very
same mechanisms that giverise to internationd rules of law and ensure their surviva over the years
agang potentiad competing rules are the mechanisms that account for their enforcement in given cases.
[FN18] To *101 attempt to reshape dl of internationa law through the particular post- 1848 American
mechanism of a"cause of action” islike trying to force a came through the eye of aneedle. The
needle's-eye view is provincid aswel as digorting, and ultimately is no more than a surrogate for Judge
Bork's attempt to declare dl international law irrelevant to decisions reached by American courts.
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If we take the traditiona meaning of "cause of action,” none of this straining is necessary. Under this
meaning, which | previoudy labeed asthe firg reading of the term given by the Supreme Court, a
litigant has a cause of action when he refers to recognized legd rights that he clams have been invaded
by the actions of the defendant. [FN19] Since internationd law isapart of American law, [FN20]
internationa law may well provide, in gppropriate cases, such recognized legd rights. Thereisahuge
number of casesin American law that have turned on rights founded in internationa law, [FN21]
including nearly al the cases where the defendant has prevailed not because the plaintiff hasfailed to
dtate a cause of action, but because the plaintiff's action was barred by defensive doctrines such as
sovereign immunity or act of sate. [FN22] Thus, by departing from the traditional meaning of "cause of
action,”" Judge Bork's regtrictive secondary view of that term logicaly entails departing from the rule of
decison in dl of these cases throughout American history.

But what about this second meaning that Judge Bork ascribes to "cause of action,” namely, to ask
whether the plaintiff isamember of the class of litigants that may, as a matter of law, gppropriately
invoke the court's power? Judge Bork's argument, as | understand it, is that the proper class of litigants
for nearly al rules of internationa law isthe class of nations. Internationd law is a creature of nations,
and they may properly invoke it. Thus, individuas do not belong to this proper class of litigants and have
no "cause of action” under nearly dl rules of internationa law.

Whether or not this second meaning that Judge Bork givesto the notion of "cause of action” stands up
under scrutiny, [FN23] let us for the moment assumeit is correct and inquire whether, in fact,
internationa law is addressed to nations and not to individuals. Judge Bork's authority for his viewpoint
is Lassa Oppenheim, a prominent English positivist whose * 102 massive text on internationd law first
appeared in 1905; its subsequent editions were last revised by Sir Hersch Lauterpacht in 1955.

[FN24] (An examination of the works of some other writers cited by Judge Bork indicates that they,
too, largely relied upon Oppenheim.) Was Oppenheim correct in saying that sates are primarily the
exclusve subjects of therights and duties arisng from internationd law?

In the firgt three editions of his book, Oppenheim expressed the view that states only and exclusively
are the subjects of international law; later editions qudified this statement by phrases such as"principd,”
"primarily" and "asarule AsLauterpacht, his most recent reviser, writes at length in the eighth ediition,
individuas may directly be subjects of internationd law. [FN25] Piracy isaclassc example; pirates
are by definition outside the municipa laws of the various Sates, and are subject in the firgt ingtance
directly to dutiesimposed by internationa law. [FN26]

To be sure, Oppenheim and other positivists at the turn of the century had some success in arguing that
dtates aone were the subjects and objects of internationa law. The very phrase "internationa law,"
which had been invented by the leading positivist Jeremy Bentham in abook he published in 1789,
[FN27] seemed to cdl for an exclusive Sate-oriented view of that body of law. The eaborate fiction
was invented that when an dien isinjured abroad, it isthe dien's home dtate that is redly injured under
internationd law and not the dien himsdf. Thus, in the classic Lotus case, [FN28] dthough the person
injured was Lieutenant Demons, in fact France "espoused” his clam and brought an action in the
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Permanent Court of Internationd Justice againg the state of Turkey. To carry the fiction through to its
logica conclusion, one might suspect that if France had won that case, there would be a definite
monetary amount awarded to France to redress France's "injury” and, in turn, the measure of that
amount of money would conveniently be based on the damages suffered by Lieutenant Demons. This,
indeed, is how the positivig fiction was embellished.

Oppenheim's state-oriented view of "internationd law," however, has been only afiction, even though
it has captivated the minds of many * 103 people, including Judge Bork. In the Lotus case itsdf, the
guestion on damages agreed to by France and Turkey was, "Should the reply be in the affirmative [to
the first question that Turkey acted in conflict with the principles of internationa law], what pecuniary
reparation isdueto M. Demons. .. 7' [FN29] Thus, in the classc "postivist" case, the parties by the
very terms of their compromis saw through the legd fiction and put the issue of damages, their measure
and their payment directly upon the injured individua. Nevertheless, through the years many writers, and
some dates, have found it convenient to adopt the positivigt fiction, which tends to exat the Sate over
theindividua. Judge Bork may be sympathetic to thisview. But it does not mean that the view
correctly reflects the redlity of internationa law.

The 19th-century emphasis on states as subjects of "internationa law," as coined by Bentham, changed
and digtorted what the law of nations was at the time of the Judiciary Act of 1789. The law of nations
was viewed then in amanner smilar to the Roman conception of jus gentium. The jus gentium was part
of the genius of the Roman Empire; insteed of applying the laws of Rome directly to foreigners within the
empire, the Romans invented the jus gentium, which incorporated the customs of the foreigners directly
into the law that would be gpplied to them. The jus gentium therefore would apply when aforeigner
within the empire was involved in a case, in the same way that section 1350 alows the "law of nations'
to be applied to an action in tort by an "dien.”

The phrase "law of nations' saysagreat ded, in contrast to Bentham's phrase "internationd law." The
latter suggests alaw that regulates the interactions of nations. But the former suggestsalaw that is"of"
the nations, alaw that comes from them and exists as a system of rules and norms. Even Blackstone,
despite a prepositivigt streak in hiswritings, regarded the law of nations as "this great universal law
collected from history and usage, and such writers of dl nations and languages as are generdly
gpproved and dlowed of." [FN30] Aswel summarized by Professor Alfred Rubin, "to Blackstone, the
principa parts of the 'law of nations were not those governing sovereignsin thair relaions with each
other, but those rules of natura law which were, or should have been, identica in dl states.” [FN31]

Moreover, we must realize that, from the perspective of 1789, the term "nations’ was alot looser than
itistoday. Vast areas of Europe were not "nations' in today's sense, the Ottoman Empire was aloose
federation of principdities, Germany and Italy were not yet unified, Africawas a"dark continent” and
the term "nations’ connoted "foreign lands' aswell as"dates’ in the modern sense. Thethree
Blackstonian categories of rules of the law of nations were recognized under the "law of naions' as
*104 gpplying to individuas, not just "states” An individuad with a safe conduct had aright to be
respected not only by states or nations, but also by principdlities, duchys, groups, amed bandsin de
facto possession of territory, public organizations (such as the later Red Cross), nonpolitical entities such
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asthe Holy See, capitulatory regimes and so forth. Indeed, the list of political, quas-politicd and
nonpolitical entities of 1789 was probably longer and more complex than it istoday, given the recent
gpread of the modern state across the world's land surface. The law of nationsin 1789, to be sure,
gpplied to interstate transactions such as treaties, but it gpplied as well to nondtates (treaties could be
made with the Vatican). A writer in 1789 would have boggled a the attempt to define the law of
nations in terms of its subjects and objects. Instead, classica writers of that time sengibly confined their
treatises to the content of the rules of the law of nations. It was Smply understood that these rules would
apply to whatever entities were gppropriate (for example, individuals in the case of piracy, politica
entitiesin the case of tredties). All of thiswas severely distorted when Oppenhelm came dong and
attempted to recast this sprawling and subtle law into the narrow mold of "sates.”

Y et in the 20th century, particularly among American and English writers who were more persuaded
by positivism than their continenta colleagues, the state- oriented view of internationd law for awhile
made cons derable headway. Recently, there has been a sharp reversd of thetrend. The newly
emerging laws of human rights have changed the perspective away from state-based clams; after dl,
some of the worgt violations of human rights (genocide, torture) are perpetrated by states themselves.

In the mid-1930s, when Stalin supervised the genocide of ten million Russan kulaks, the world took
little notice; under positivist theory, what a nation did to its own citizens did not amount to a breach of
"internationd law." Today, in the post-Nuremberg world, genocide is a crime that makes relevant, for
internationd legd purposes, what a state does to its own citizens. It o makes relevant, in away that
Oppenhem possibly could not have thought, a clam by an outsder state on behdf of those persons
subject to severe human rights deprivations. I1n the Td-Oren casg, it makesrelevant to the red interests
of the forum court an incident of torture and murder that occurred outside the territoria United States.
Ironically, this recent turn to human rights law isin historical perspective areturn to the pre- 19th-century
conception of the "law of nations” While "torture’ in the Filartiga case may not itsdf have been part of
the law of nationsin 1789, the idea of including the concept of torture as part of the law of nationsisa
lot dloser to the origina climate of opinion behind section 1350 than Judge Bork's positivistic reluctance
to give any red meaning to that Satute.

Judge Bork, in sum, has serioudy misunderstood the law of nations asit was meant to be understood
in the jurisdictiond provisons of the Judiciary Act of 1789. He views it through the ditorting glasses
provided by Oppenheim, and not the way it redlly wasthen or isnow. But even if * 105 we assume that
Judge Bork's congtricting notion of "cause of action” as referring to a proper class of plaintiffsis correct,
aproper view of the law of nations would support afinding that the plaintiffsin Tel-Oren have at least
established a cause of action.

CONCLUSION
| am not sure, as amatter of strategy, that the Td-Oren case was worth bringing in the firgt place.
Perhaps our judiciary is not ready for a case such as this one, which may be somewhat ahead of its

time. Common law proceeds incrementaly, and perhaps alot of backing and filling was necessary in
the human rights fidld before acdlam such asthe one in Tel-Oren would get a proper hearing.
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But | am less concerned about strategy than | am about the state of ignorance regarding internationa
law that is reflected from the bench and from the secondary place held by internationd law in the
curriculaof American law schools. [FN32] | fed that we students of internationd law have not done
enough to bring out the richness, depth, subtlety, intellectua vaue, theoretical chalenges, historica
evolution and fundamenta importance of our subject. Our present students will someday be judges and
government officids. If they fall to learn enough in depth about internationd law in the law schooals, they
will not pick it up in acrash course led by competing atorneysin an innovative case such as Te-Oren.

[FNa]. Of the Board of Editors.
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